During negotiations for the United Nations Convention on the Law of the Sea (UNCLOS), military activities in another state's Exclusive Economic Zone (EEZ) were a point of contention. Currently, the issue remains controversial in state practice. UNCLOS attempts to balance the differing interests of coastal and maritime states, but is silent or ambiguous on the legality of military operations in foreign EEZs. Coastal states seek to assert increasing control over their maritime zones while maritime states prioritize the freedom of navigation. This article examines the competing views on these issues in the context of the 2009 Impeccable incident between China and the United States that occurred in the South China Sea. The issue of military activities in the EEZ will continue to be a complex subject, without clear definitions in the nature and scope of permissible activity. As state practice evolves, the potential for hostilities is high, particularly in semi-enclosed sea areas such as the South China Sea. This article concludes that states should create dialogues and form agreements to help clarify the contours of military activity in the EEZ, focusing on mutual interests, interdependence, and coexistence rather than perceiving the ocean as a zero-sum resource.
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UNCLOS is a comprehensive treaty that creates a legal regime governing the peaceful use of the ocean and its resources. 12 UNCLOS provides guidance on various maritime matters such as pollution, environmental protection, and resources rights. 13 In many ways, UNCLOS has provided clarity and reliability in the maritime context, 14 however, it is either silent Article or ambiguous about issues concerning military operations and the use of force in the oceans. 15 The Convention does not explicitly regulate military activities in the EEZ or the high seas, though Article 88 requires that 'the high seas shall be reserved for peaceful purposes.' 16 
B. Development of the EEZ
In some ways, the law of the sea has always had a tension between states supporting the doctrine of an open sea (mare liberum) and states that seek control over a more closed sea (mare clausum). 17 This struggle has been continuous throughout the evolution of the law of the sea and many UNCLOS provisions reflect this balance between coastal state and maritime state interests.
18
UNCLOS provides for different maritime zones with varying substantive regimes. For instance, the coastal state has sovereignty over the territorial sea, 19 which extends up to 12 nm from the baseline. 20 Foreign warships must follow the conditions of Article 19 for 'innocent passage' if they are to navigate through the territorial seas of a coastal state. 21 Article 25 permits the coastal state to protect itself and 'take the necessary steps in its territorial sea to prevent passage which is not innocent.' 22 On the other hand, all states equally enjoy the freedom of navigation and overflight in the high seas, 23 an area beyond national jurisdiction. 24 Situated between these two substantive regimes is the EEZ, which is arguably the most complicated of the maritime zones in terms of regulation and enforcement. 25 The concept of an EEZ developed early in the course of negotiations during the third United Nations Conference on the Law of the Sea (UNCLOS III). 26 Asian and African states adopted the 1972 Addis Ababa Declaration recognizing the right of a coastal state to establish an EEZ up to 200 nm in which 'the coastal state would exercise permanent sovereignty over all resources without unduly hampering other legitimate uses of the sea, including freedom of navigation, of overflight and laying cables and pipelines.' 27 During UNCLOS III, there was considerable debate regarding the EEZ's legal status.
28
Maritime powers maintained that the EEZ should have the traditional freedoms of the high seas, 29 while coastal states argued for more rights and control over the zone. 30 The result is an EEZ that is a compromise between the varying positions.
31
UNCLOS Article 56 establishes the substantive regime of the EEZ. This maritime zone begins where the territorial sea ends and is to extend no more than 200 nm from the baseline. 32 The coastal state has the sovereign rights for the economic exploitation and exploration of all resources in the EEZ, including, for instance, energy production. 33 The coastal state also has jurisdiction over artificial islands and installations, marine scientific research, and the protection and preservation of the marine environment. 34 In its regulation of the EEZ, the coastal state is obliged to give 'due regard' to the rights and duties of other states and must act in a 'manner compatible' with the Convention. 35 It is important to note that 'sovereign rights' does not mean sovereignty. 36 Other states enjoy freedoms in the EEZ similar to those of the high seas, such as navigation and overflight. 37 Article 58 outlines the rights and duties of other states in the EEZ and mandates a similar obligation upon maritime states to have 'due regard' to the rights and duties of the coastal state. 38 Thus, articles 56 and 58 strike a balance between the interests of the coastal states, and the right to the freedom of navigation of all other states. The cross-reference to Articles 88 to 115 in Article 58 applies certain high seas provisions to the EEZ, so long as they are compatible with this regime. 39 Therefore, Article 58(2) envisions that other states may need to engage in certain non-economic, high-seas activities in the EEZ, such as hot pursuit, counter-piracy efforts, assistance and rescue missions, and the suppression of drug trafficking.
40

C. Varying State Interpretations
Since the conclusion of UNCLOS in 1982, the general concept of an EEZ and the right for a coastal state to exercise sovereign rights over economic activity and resources have become customary international law. 41 However, as a relatively new concept in international law, the specific scope of rights and responsibilities in the EEZ is dynamic and ever-evolving. 42 UNCLOS does not clarify the specific issue of military activities in the EEZ and a major source of contention continues to be whether maritime states may unilaterally conduct certain military operations in the EEZ of the coastal state without permission. 43 Some maritime powers support unfettered military activity in the EEZ by emphasizing the freedom of navigation. 44 Conversely, some coastal states object to military activity in their EEZ by expressing concern for their national security and their resource sovereignty. 45 This divergence in perspective regarding the legality of foreign military activities in the EEZ is partly due to varying interpretations of Article 58, which permits maritime states to engage in 'other internationally lawful uses of the sea related to these freedoms, such as those associated with the operation of ships, aircraft and submarine cables and pipelines, and compatible with the other provisions of this Convention.' 46 Thus, nations such as the United States perceive this provision to permit naval operations in the EEZ as an activity 'associated with the operation of ships' and more generally, as protected within the scope of the freedom of navigation. 47 Since UNCLOS is meant to be a comprehensive 'package deal', states may not make reservations or exceptions to the Convention. 48 Otherwise, parties to the treaty could effectively opt out of their convention obligations. 49 Under Article 310, States retain the right to make declarations, though such statements are illegitimate if they 'purport to exclude or to modify the legal effect of the provisions of this Convention in their application to that State.' 50 Some states have exercised their Article 310 right by making declarations on the issue of military activities in the EEZ. 51 For instance, Brazil, Bangladesh, Cape Verde, Malaysia, India, and Pakistan have all expressed concern over the ability of foreign military vessels to engage in certain activities within the EEZ. 52 In their declarations, these states require consent before a foreign ship may conduct military activities. 53 The
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States such as Italy, Germany, the Netherlands and the United Kingdom have protested these interpretations as unduly restrictive on navigational freedoms and as inconsistent with Article 310 and UNCLOS. 55 For example, the Netherlands declared in 1996:
The Convention does not authorize the coastal State to prohibit military exercises in its exclusive economic zone. The rights of the coastal State in its exclusive economic zone are listed in article 56 of the Convention, and no such authority is given to the coastal State. In the exclusive economic zone all States enjoy the freedoms of navigation and overflight, subject to the relevant provisions of the Convention.
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These declarations demonstrate the sharp disagreement and variance in interpretation regarding the legality of conducting military activities in the EEZ of another country. 57 Despite the ambiguity in the language of UNCLOS and the divergence in interpretation of the text, there is some evidence that the Convention did not intend to broadly exclude peacetime military operations in the EEZ. 58 For instance, the 1949 International Court of Justice (ICJ) Corfu Channel decision refers to the freedom of navigation of warships in peacetime as a 'general and well-recognized principle.' 59 The ICJ's findings in the Corfu Channel case were influential in the development of the law of the sea in the UNCLOS conferences. 60 This finding is crucial since the freedom of navigation is the foundation for military operations at sea. 61 However, the Court's decision did not specify the scope of the rights included in the freedom of navigation of warships. During UNCLOS III, the President of the Conference, Tommy T.B. Koh, commented on the question of military activities in the EEZ by stating in 1984:
The solution in the Convention text is very complicated. Nowhere is it clearly stated whether a third state may or may not conduct military activities in the exclusive economic zone of a coastal state. But, it was the general understanding that the text we negotiated and agreed upon would permit such activities to be conducted. I therefore would disagree with the statement made in Montego Bay by Brazil, in December 1982, that a third state may not conduct military activities in Brazil's exclusive economic zone […] . 62 Unfortunately, the issue of military activities in the EEZ remains ambiguous and unsettled.
D. 'For Peaceful Purposes'
UNCLOS repeatedly emphasizes that various maritime activities should be conducted 'for peaceful purposes.' 63 Both the Preamble and Article 301, for instance, reinforce the peaceful uses of the oceans. 64 Article 301 for 'Peaceful uses of the seas' echoes Article 2(4) of the United Nations Charter by stating: Rothwell and Stephens (n 25) 266: 'This is reflected not only in Article 301, but is restated in numerous provisions throughout the convention including that the high seas are reserved for peaceful purposes (LOSC, Art 88), that the use of the Area is exclusively for peaceful purposes (LOSC, Art 141), and that marine scientific research is to be carried out exclusively for peaceful purposes (LOSC, Art 240). Consistent with these articles and the Preamble, the convention also emphasizes that passage in the territorial sea which is 'prejudicial to the peace' is inconsistent with the LOSC and coastal states may respond accordingly (LOSC, Art 19).' 64 UNCLOS (n 16) Preamble: 'Recognizing the desirability of establishing through this Convention, with due regard for the sovereignty of all States, a legal order for the seas and oceans which will facilitate international communication, and will promote the peaceful uses of the seas and oceans, the equitable and efficient utilization of their resources, the conservation of their living resources, and the study, protection and preservation of the marine environment.'
In exercising their rights and performing their duties under this Convention, States Parties shall refrain from any threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the principles of international law embodied in the Charter of the United Nations.
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Although some states have interpreted Article 301 to prohibit foreign military activities in the EEZ, 66 it does not follow that military activities are inherently non-peaceful. While Article 88, for example, reserves the high seas for peaceful purposes, 67 military maneuvers and exercises have traditionally been considered compatible with the freedom of the high seas. 68 
E. 'Due Regard' for Rights and Duties
In tandem, Articles 56 and 58 mandate that coastal and maritime states shall mutually respect each other's rights and duties in the EEZ. 69 These articles are meant to balance the interests of various states in the EEZ. However, 'due regard' is not defined in the Convention and is open to interpretation. 70 For instance, proponents of the legality of military activities in the EEZ argue that such actions do not interfere with the economic activity of a nation and thus cannot be regulated by the coastal state.
71 What regard is due will inevitably depend on the circumstances, for instance, a military vessel conducting weapons tests may need to take measures to ensure the safety of maritime navigation in the vicinity. 72 In cases where the extent of a state's legal rights in the EEZ is uncertain, Article 59 provides that the conflict in interests 'should be resolved on the basis of equity and in the light of all the relevant circumstances, taking into account the respective importance of the interests involved to the parties as well as to the international community as a whole.' 73 Thus, circumstances matter and the implication is that there are many variables in determining whether certain military activities are permissible in the EEZ of a state, such as the scope and nature of the activity, the proximity of the vessel to the coastal state, and the impact on the marine environment.
III.
In Practice
A. The Impeccable Incident Revisited
Now that we have reviewed the relevant law, it is time to return to the Impeccable incident and examine the law in practice. China has ratified UNCLOS but the US has only signed it. 74 As a non-party to the Convention, the US argues that the provisions are considered customary international law. 75 After the confrontation between the US navy ship and the five Chinese vessels, the Pentagon protested by stating:
We believe firmly that what that naval ship was doing in those international waters is not only fully consistent with international law, it is common practice. And we hope that the Chinese would behave in a similar way, that is, according to international law. 76 A spokesman from the Chinese Foreign Ministry responded: 77 Officials from both sides rejected each other's legal arguments. 78 China argues that the military activities of the Impeccable are an 'abuse of rights' under Article 300 79 and that they constituted a non-peaceful threat of the use of force prohibited under Article 301. 80 The 'abuse of rights' argument is meant to protest the United States' allegedly arbitrary use of China's EEZ. 81 On the other hand, the United States continues to assert a 'complete right to unilateral, unlimited naval operations in foreign EEZs.' 82 What is legally permissible in the EEZ is most likely somewhere between these extremes.
It is difficult to comment on the legality of the Impeccable in China's claimed EEZ without knowing the exact circumstances of what the vessel was doing there. According to the US Navy's Military Sealift Command website, the Impeccable is an ocean surveillance ship that 'directly support[s] the Navy by using both passive and active low frequency sonar arrays to detect and track undersea threats.' 83 Much to China's irritation, the United States will most likely continue to assert the freedom of navigation and point to military activities in the EEZ as legitimate, non-resource related, and posing no direct threat to the coastal state. 84 Meanwhile, China relies on Article 301 and demands that the United States respect its legal interests and security concerns. 85 Ultimately it appears that the two nations remain markedly divergent in their interpretation of whether peacetime military activities such as what the Impeccable was engaged in are a threat to the territorial integrity or political independence of the coastal state.
B. The Difficulty in Discerning State Practice
In light of the ambiguity of treaty obligations under UNCLOS regarding military operations in the EEZ, it is useful to consult customary international law. However, state practice regarding such activity is as diverse as states themselves. 86 Although all states possess sovereign equality under the UN Charter, states have differing, and at times conflicting, interests and various factors influence their perspective regarding military operations in the EEZ. For instance, a fledgling coastal state without a strong navy may not prioritize the freedom of navigation as much as a state with an advanced military would. In fact,
The struggle to define the EEZ is a political tug-of-war involving a large number of states with dissimilar history, unequal resources, and different maritime interests. This diversity engenders an acute sensitivity about relative rights and privileges, and negotiations tend to end up being viewed through the lens of a zero-sum perspective. 87 in the EEZ. 90 As state practice regarding military operations in the EEZ continues to evolve in a dynamic system, national practice is inconsistent and remains in dispute. 91 In many ways, the legal status of the EEZ will continue to develop through the interaction of competing interests and 'claim and counterclaim. 94 It will be difficult to look for an authoritative legal interpretation regarding military activities in the EEZ if such a dispute is not presented before the ICJ or the International Tribunal for the Law of the Sea. 95 Thus, the question of whether naval operations are permissible within the EEZ of a coastal state remains unclear.
Aside from dispute settlement, states could gain clarity regarding military activity in the EEZ from bilateral or regional arrangements. Such dialogue could promote clarity and potentially help preempt conflict. 96 For instance, the former Soviet Union and the United States adopted a 'Joint Statement' providing for uniform interpretation of the right of innocent passage in the territorial sea. 97 In the East China Sea, China and Japan have developed bilateral regimes for 'conflict avoidance' regarding fisheries and marine scientific research. 98 These agreements may not resolve every issue, but they do certainly offer more clarity and could provide mechanisms to deal with situations where the law is uncertain. Another option would be to form regional agreements. In the 1990s, Indonesia used Association of Southeast Asian Nations as a venue for hosting informal talks aimed at conflict resolution and management in the South China Sea. 99 Thus, individual states as well as regional organizations may have a role in clarifying the legality of military operations in the EEZ. There is the risk of regional diversification in state practice and interpretation; nevertheless, such arrangements could contribute to increased certainty regarding military uses of the oceans. These multi-state dialogues are particularly crucial at the moment as tensions continue to escalate in the South China Sea region.
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IV. Conclusion
Military activities in the EEZ were a point of contention during UNCLOS III negotiations, and remain controversial in state practice. UNCLOS attempts to balance the differing interests of coastal and maritime states, but is silent or ambiguous on the legality of military operations in foreign EEZs. Coastal states seek to assert increasing control over their maritime zones while maritime states prioritize the freedom of navigation. Military activity that is permissible will depend on many variables and the circumstances. Maritime states cannot engage in naval activities without constraint, and coastal states should not unilaterally revoke certain high-seas freedoms. Both the coastal state and the maritime state should have mutual respect and 'due regard' for one another. 101 The issue of military activities in the EEZ will continue to be a complex subject, without clear definitions in the nature and scope of permissible activity. As state practice evolves, the potential for hostilities is high, particularly in semi-enclosed sea areas such as the South China Sea. States should create dialogues and form agreements to help clarify the contours of military activity in the EEZ. They should focus on mutual interests, interdependence, and coexistence rather than perceiving the ocean as a zero-sum resource.
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Galdoresi and Kaufman (n 29) 300: 'A stable system of international law is good for trade, and a strong Navy, able to evenhandedly defend legal entitlements by its presence at sea, is good for a stable system of international law. The cooperative approach is the preferable approach.'
